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BeforeSTEELE, Chief JusticelHOLL AND andBERGER, Justices
ORDER

This 17th day of March 2009, upon consideratiorthef appellant’s
opening brief and the appellee’s motion to affimmmguant to Supreme Court
Rule 25(a), it appears to the Court that:

(1) The defendant-appellant, Gary L. Stuart, fited appeal from
the Superior Court's October 7, 2008 order denylmg motion for
postconviction relief pursuant to Superior Courin@nal Rule 61. The

plaintiff-appellee, the State of Delaware, has nabte affirm the Superior



Court’s judgment on the ground that it is manif@sthe face of the opening
brief that the appeal is without mefitwWe agree and AFFIRM.

(2) In June 2006, Stuart was indicted on the aharigMurder in
the First Degree. In April 2007, pursuant to aapbargain with the State,
Stuart pleaded guilty to Murder in the Second Degthereby eliminating
the risk that Stuart would be given the death ggnabtuart was sentenced
to 50 years incarceration at Level V, to be followmy 6 months at Level 1lI
probation. Stuart did not file a direct appeal.

(3) In this appeal from the Superior Court's dénd his
postconviction motion, Stuart claims that his ateys provided ineffective
assistance by a) failing to discuss the prosecwstiemidence with him; and
b) promising him that he would receive no more tB@ryears incarceration
at Level V if he accepted the State’s plea bargdio.the extent that Stuart
has failed to argue other grounds to support hpealpthat were previously
raised, those grounds are deemed to be waived gingotvbe addressed by
this Court’

(4) The transcript of Stuart’s plea colloquy, asllvas his written

guilty plea form, reflect that Stuart’s attorneysdhfully discussed his case

! Supr. Ct. R. 25(a).

2 Murphy v. State, 632 A.2d 1150, 1152 (Del. 1993). In his motion fiostconviction

relief filed in the Superior Court, Stuart alsowd that the indictment was defective and
the Superior Court improperly failed to advise ldaring his plea colloquy of the
maximum penalty he could receive.



with him and that Stuart was satisfied with hisoateys’ representation.
Stuart stated on his guilty plea form that the tent plea agreement
constituted his entire agreement with the Statethatino one had promised
him what his sentence would be. In his plea coljodptuart also stated that
he understood he could be sentenced to as mudie asprisonment on the
second degree murder conviction. In the absenadeaf and convincing
evidence to the contrary, Stuart is bound by thospresentations.
Moreover, there is no evidence that, but for cagr@n the part of Stuart’s
counsel, he would not have pleaded guilty but woldde insisted on
proceeding to trial. Stuart’s guilty plea provided him with a cleambét.
In the absence of any evidence of error or coeroiorthe part of Stuart’s
counsel, we conclude that his claims of ineffecagsgistance of counsel are
without merit.

(5) Itis manifest on the face of the opening tithat this appeal is
without merit because the issues presented on hpeacontrolled by
settled Delaware law and, to the extent that jadlidiscretion is implicated,

there was no abuse of discretion.

3 Somervillev. Sate, 703 A.2d 629, 632 (Del. 1997).
* Albury v. State, 551 A.2d 53, 60 (Del. 1988).



NOW, THEREFORE, IT IS ORDERED that the State ofdbare’s
motion to affirm is GRANTED. The judgment of theigrior Court is
AFFIRMED.

BY THE COURT:

/s/ Randy J. Holland
Justice




